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Background

• Orthogeriatrician Waitemata District 

• Perioperative Medicine Clinic for elective joint arthroplasty 

• Medical oversight Interim Care Service 

• Special Interest Group Perioperative Medicine for Older Adult ANZSGM

• Co-chair Research Sub-committee 

• Honorary Senior Lecturer, Department Medicine, University of Auckland

• Research Interest in frailty, polypharmacy, perioperative medicine, cognitive disorders

• PhD thesis “Circulating anti-Mullerian hormone in the older man” University of Otago   

• Clinical Examiner RACP 

• Private practice with GLMS 



Why discuss capacity assessment



Understanding the law
Disclaimer: I am not a lawyer, and not qualified to provide legal advice 



Resources

Alison Douglass: Mental Capacity: Updating New Zealand’s law and practice 

A Douglass, G Young and J McMillan A Toolkit for Assessing Capacity

HDC Code of Rights

Protection of Personal and Property Rights Act 1988 

Forms attached supplementary download 



Legal 
framework 

Protection of Personal and 
Property Rights Act 1988 

HDC Code of Rights 
(Health & Disability 
Commissioner Act 1994)  

Mental Capacity Act 2005 
(UK)  



Presumption of Competence 

• PPPR Act 1988: 

• “every person is presumed, 

until the contrary is shown – “



Substitute Decision-Making 

• PPPR Act the Guardianship Law for Adults lacking capacity 

• Deinstitutionalisation psychiatric facilities in 1980s 

• Previously under Mental Health Act 

• Administered by Family Court (High Court back-up) 

• Enduring Power of Attorney 

• Family Court appoint substitute decision-maker 

• Family Court to appoint personal orders



What PPPR Act isn’t

Distinct to the Mental Health Act 

• Mental Health Compulsory Assessment & Treatment Act 1992 (2 limbs)

• To detain and treat person with “mental disorder” without consent 

• Not diagnostic but descriptive: Delusions, disorders of mood/perception/volition/cognition

• For people serious harm to self or others, or severely diminished capacity to care for self

• Not solely for severe substance use (Use Substance Addiction Compulsory & Treatment Act 2017)

• PPPR support decision-making process 



Blur between HDC 
7(4) and PPPR

• HDC Right 7: Health consumer has right to 
make informed choice and give informed 
consent. 

• (2) Presumed competent to make an informed 
choice and give informed consent, unless there 
are reasonable grounds for believing that the 
consumer is not competent. 

• NB this is not specified further 

• Legal protection for health professional 

• Common law principle provision of necessity

• Specific treatment vs ongoing management



Incapacity common amongst inpatients

34% medical inpatients lack capacity for treatment-related decisions (95% CI 25 – 44%) 

(Lepping et al, 2015) 

Clinicians only recognise 42% of those with incapacity (Sessums et al, 2011)



The when, why & what 
in assessing capacity



• Capacity is time-specific: only applies to time assessed 

• Decision-specific: not carte blanche 

• Assessor has to understand decision AND consequences

• Trigger: Why now?  

• What is the legal framework being tested: e.g PPPR Act, or HDC Right 7(4), or MHA, etc



Case Example: Maureen 

• Beneficiary to assets of deceased sister’s Trust

• Trustees wants to close Trust and distribute assets to beneficiaries 

• Complex indemnity clauses in contract 

• Background of progressive cognitive impairment 

• Question: Does Maureen have capacity to sign legal document releasing indemnity? 

• Trigger: Time-sensitive contract, & cognition concern



Assessment of capacity



PPPR Act in relation to property

Donor nominate > 1 attorney

Attorney may act in whole, or 

specified part of donor’s 

affairs in relation to her 

property

• Deemed retain capacity 

• ONLY when lacking 

capacity 



Framework for assessing capacity 

Understand

Appreciate 

Communicate 

Retain 

Optimised environment

Assessment of medical aetiology



Assessment 
outcome

Assessment: Retain capacity 

Wholly lacking capacity 

Partially lacking capacity 

Duration of incapacity

Reasons for incapacity 

Plan (which legal framework)



Assessment for Personal Care & 
Welfare



Case Example: Myrtle 

85 years old living alone 

Progressive amnestic cognitive decline 2 – 3 years, recurrent falls from imbalance 

MRI brain hippocampi 3rd centile, ACE III: 69/100 

Argument with supportive son 

Amnestic pattern, stove on, unsafe walking, avoid GP 

Home visit capacity assessment 





Consequences of lacking 
capacity 
• Substitute decision-maker vs Supported decision-

making

• Autonomy vs beneficience/duty of care  

• “clinical” best interest & not negligent vs subject-

person-defined best interest 



Duty of Attorney for PC&W EPOA





Capacity to 
appoint an EPOA 



Cost of EPOA 

Public Trust Law Firm



Application for Welfare Guardian
Process



Process
Submit forms to Family Court (free):

• Medical expert report 

• Application for appointment of welfare guardian (self or other) 

• Information sheet for PPPR application (similar to cover letter)

• Affidavit letter of support for applicant

• Statement of consent to appointment of welfare guardian 

Provision of filing number 

Appointment Lawyer to represent subject-person 
and file lawyer report 

Judge decision: make the Order, hold a hearing, 
seek further information 

Court set date for review of Order (maximum 3 
years time)









Summary



Capacity Assessment 
What specific capacity, Right time and place to conduct, Why now

Capacity assessment framework: 

• Understand

• Appreciate (consequences) 

• Communicate 

• Retain 

Outcome: retain capacity, partial/wholly lacking 

Medical reason/aetiology and duration 

Activate EPOA or apply under PPPR Act for Welfare Guardian/Property Manager/Court Order

Can we vs should we?



Discussion 
time 

yih@glms.co.nz
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